
http://www.AreWeNotAState.com 
 

HB 148 Utah Transfer of Public Lands Act 
We Can’t Wait . . . Talking Points 

 
The Federal Govt’s Promise to “Extinguish Title” (i.e. to transfer away title) to the 
Public Lands is the Same for All States East and West of “The Federal Fault Line.” 
 
Upon being admitted as a state, the federal 
government promised all new states that it would 
“extinguish title” (i.e. transfer away title) to all 
public lands.  For all states east of Colorado (and for 
Hawaii), it has honored this promise.   
 
Why hasn’t the federal government honored this 
promise with the western states?   
 
See if this sounds familiar. The “western states” of 
1828 repeatedly complained to congress that 
because it would not “extinguish title” to their public lands in a timely fashion:  
 
• They could not generate taxes from the lands; 
• Without tax revenues from the lands they could not adequately fund education; 
• They could not generate economic activity from the lands and as a result, they 

o lost jobs to other states and countries; 
o lost additional tax revenues and state development; and 

• Their industry was thwarted by the federal government refusing to dispose of mineral lands. 
 
While the federal government controls more than 64% of the state of Utah today and more than 50% of all 
lands in today’s “western states,” the federal government only controls about 4% of the lands in the 1828 
“western states,” (Indiana, Illinois, Missouri, Arkansas, Louisiana, Alabama, and even Florida). What’s more 
amazing, these 1828 “western states” have the same language requiring the federal government to 
“extinguish title” to their public lands as today’s “western states” do.   

 
Why the difference? The 1828 “western 
states”: 
• understood the federal government’s 

trust duty from 1780 forward to dispose 
of the public lands,  

• understood the legal basis of their 
“solemn compact” rights of statehood to 
be able to tax and control their lands 
once disposed of in a timely manner;  

• worked collectively and persistently to 
secure the full rights and benefits 
promised in their “solemn compact” of 
statehood (i.e. Enabling Act); and  

• for the benefit of their children, their 
wage earners, and their economic self-
reliance, they refused to take “NO” for 
answer from the federal government. 

20th U.S. Congress, Public Lands Committee Report, February 5, 
1828   
“If these lands are to be withheld . . . in vain may the People of 
these States expect the advantages of well settled neighborhoods, 
so essential to the education of youth . . .  Those States will, for 
many generations, without some change, be retarded in endeavors 
to increase their comfort and wealth, by means of works of 
internal improvements, because they have not the power, 
incident to all sovereign States, of taxing the soil, to pay for the 
benefits conferred upon its owner by roads and canals. When 
these States stipulated not to tax the lands of the United States 
until they were sold, they rested upon the implied engagement of 
Congress to cause them to be sold, within a reasonable time.  No 
just equivalent has been given those States for a surrender of an 
attribute of sovereignty so important to their welfare, and to an 
equal standing with the original States.” 
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The Problem: 
Education Funding Gap 
• Utah is perpetually last in the nation in per pupil funding.   
• At nearly $3,700 below the national average, it would take $2.2 Billion a year to bring Utah’s 

600,000 K-12 student just up to the national average. 
Economic Self-Reliance Funding Gap 
• $5.2 Billion of Utah’s annual spending (more than 30% of Utah’s $13 Billion budget), comes 

from a federal government that is unsustainably broke ($16 Trillion national debt and still 
overspending by more than $1 Trillion per year) 

• Burdensome federal travel management restrictions and road closures cost Elko County, 
Nevada alone nearly $168 million a year in lost jobs and economic activity. 

Environmental Quality Gap 
• Failed federal policies have more than doubled the acreage and intensity of wildfires 

o destroying the national forests; 
o spewing billions of pounds of pollutants into the air; 
o releasing 20 times more mercury than all the coal plants in the nation combined; and 
o killing tens of millions of animals. 

 
The Solution? Let’s Try to Tax Our Way Out of these Gaps: 
• Eliminate All Personal Exemptions -- $380 Million – your still nearly $2 Billion short of closing 

just the education funding gap, assuming you didn’t slow down the economy.  You still have 
$5 Billion going away that come from a fiscally unsustainable federal government. 

• Double All Personal Income Taxes -- $2 Billion – assuming you didn’t drive families and 
business from the state and put the economy on life support (like Illinois did by raising income 
taxes by only 66%), you still have $5 Billion going away that come from a fiscally 
unsustainable federal government. 

• Raise Corporate Taxes by Nearly 1,000% -- $2 Billion – Congratulations!  You have driven 
most businesses from the state, and along with it most jobs, driving down personal incomes 
and personal income taxes, property values and property taxes and you still have $5 Billion 
going away that come from a fiscally unsustainable federal government. 

 
If We, and our Neighboring Western States, Refuse to Take “NO” for an Answer: 
 
• Utah has trillions of dollars in abundant natural resources that are tied up in public lands for 

which the federal government refuses to honor its promise to “extinguish title.” 
• Utah loses hundreds of millions of dollars because the federal government denies access to, or 

blocks consolidation of, Utah’s School Trust Lands. 
• Utah only gets 46% of the mineral lease royalties where states east of Colorado get 100%. 
• The federal government restricts use of and access to public lands and delays permits to 

develop our abundant natural resources costing the State billions in royalties and associated 
income taxes and increased economic activity. 

• Federal regulatory burden costs business and individuals billions of dollars and criminalizes 
many aspects of everyday personal and business conduct. 
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We Can’t Wait . . . Talking Points 

 
HB 148 Utah Transfer of Public Lands Act Outline: 
• Establishes a deadline of December 31, 2014 for the federal government to “extinguish title” to the 

public lands (the same promise it kept with all states east of Colorado; 
• Utah, as a “uniquely sovereign” governing partner, works with the federal government to transfer of 

the public lands directly to the state by act of Congress prior to the deadline; 
• Charges Utah’s Constitutional Defense Council to prepare legislation for the “uniquely sovereign” 

actions, including legal action, the state will take to secure the promises at statehood (i.e. Enabling 
Act) should the federal government fail or refuse to work with the state; 

• Protects the National Parks, congressionally designated wilderness lands, and other Utah heritage 
sites; 

• Establishes the Utah Public Lands Commission to manage the multiple use and the sustainable yield 
of Utah’s abundant natural resources; 
o Existing uses such as recreation, hunting, fishing, grazing, mining, etc. will be protected and 

managed by the UPLC (by Utahns, for Utahns, and our guests from around the world); 
o Five percent (5%) of the sales of the lands, if any, go to the Permanent Fund for public education, 

95% go to pay down the public debt (these were our terms of statehood); 
o Most lands will be managed by the UPLC for multiple use with 100% of the mineral revenues 

controlled by the state. 
  

Legal Summary: 
• In 2009, the U.S. Supreme Court unanimously declared that Congress cannot change the "uniquely 

sovereign character of a State's admission" into the Union, particularly "where virtually all of a 
State's public lands are at stake"  (Hawaii v. OHA, 2009); 

• Utah's Enabling Act requires that the federal government "extinguish title" to the public lands within 
Utah's boundaries (Sec. 3, Second), the same terms for nearly all new states east and west of 
Colorado; 

• The U.S. Supreme Court (quoting the Northwest Ordinance of 1787) explains the first half of this 
provision “that the people of the state do hereby forever disclaim all right and title to the 
unappropriated [public] lands” is merely quitclaim language “for securing title to the bona fide 
purchaser” as the federal government honors it duty “with the primary disposal of the soil of the 
United States” (Gibson v. Chouteau, 1872); 

• In 1980, the U.S. Supreme Court called these Enabling Acts "solemn compacts" and "bi-lateral [two-
way] agreements" that are to be performed "in a timely fashion" (Andrus v. Utah, 1980); 

• In 1894, the U.S. Supreme Court confirmed that the federal government holds all territorial lands, no 
matter whether acquired by cession of the original states, by purchase, or by treaty, “in trust for the 
several states to be ultimately created out of the territory."  ( ���Shively v. Bowlby, 1894); 

• In 1845, the U.S. Supreme Court confirmed the federal government’s trust obligation to “extinguish 
title” to the public lands  stating "Whenever [i.e. once] the United States shall have fully executed 
these trusts, the municipal sovereignty of the new states will be complete, throughout their respective 
borders, and they, and the original states, will be upon an equal footing, in all respects whatever." “. . 
. the United States never held any municipal sovereignty, jurisdiction or right of soil in and for the 
territory, of which Alabama or any of the new States were formed, except for temporary purposes, 
and to execute the trusts created by the acts of the Virginia and Georgia Legislatures, and the deeds 
of cession executed by them to the United States, and the trust created by the treaty with the French 
Republic of the 30th of April, 1803, ceding Louisiana." (Pollard v. Hagan, 1845); 
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Historical Outline: 

 October 10, 1780 To resolve a dispute about claims to the western lands and to pay the debts from the 
Revolutionary War, Congress passes a Resolution affirming that it will hold title to western lands only “to create 
new states” and to pay the national debt “and for no other use or purpose whatsoever.” 

 1782-1802 In reliance on the 1780, Resolution, States cede title to the western lands to the United States in trust, 
but only to create new states and to pay the national debt; 

 August 13, 1787 Northwest Ordinance provides for “the establishment of States, and permanent government 
therein, and for their admission to a share in the federal councils on an equal footing with the original States” 
(Sec. 13); and that the state legislatures “shall never interfere with the primary disposal of the soil by the United 
States in Congress assembled, nor with any regulations Congress may find necessary for securing the title in 
such soil to the bona fide purchasers.” (Sec. 14, Art. 4). 

 September 17, 1787 U.S. Constitution, Article IV (the New States Article) grants to Congress “the power to 
dispose” of the lands in the territories and to make needful rules and regulations to dispose of the lands (Note: 
Art. I, Sec. 8, cl. 17 (Powers Delegated to Congress) only delegates power to own limited “enclaves,” for limited 
purposes, and only if purchased and only with the consent of the state legislature). 

 February 5, 1828 20th U.S. Congress, Public Lands Committee Report “If these lands are to be withheld . . . in 
vain may the People of these States expect the advantages of well settled neighborhoods, so essential to the 
education of youth . . . because they have not the power, incident to all sovereign States, of taxing the soil, to 
pay for the benefits . . . When these States stipulated not to tax the lands of the United States until they were 
sold, they rested upon the implied engagement of Congress to cause them to be sold, within a reasonable time.  
No just equivalent has been given those States for a surrender of an attribute of sovereignty so important to their 
welfare, and to an equal standing with the original States.” 

 December 4, 1833 Pres. Andrew Jackson Veto Statement “. . . the price of these lands shall be reduced and 
graduated, and that after they have been offered for a certain number of years the refuse remaining unsold 
shall be abandoned to the States and the machinery of our land system entirely withdrawn.  It can not be 
supposed the compacts intended that the United States should retain forever a title to lands within the States 
which are of no value, and no doubt is entertained that the general interest would be best promoted by 
surrendering such lands to the States.” 

 1803-1912 The enabling acts of all new states contained the same promise to “extinguish title” to the public 
lands; the federal government honored this promise with all states east of Colorado. 

 1896 Utah admitted into the Union with the same promise to “extinguish title” to the public lands; 
 March 15, 1915 Utah State Senate Memorial (Resolution) “In harmony with the spirit and letter of the land 

grants to the National government, . . . and in conformity with the terms of our Enabling Act, we, the members 
of the Legislature of the State of Utah, memorialize the President and the Congress of the United States for the 
speedy return to the former liberal National attitude toward the public domain, and we call attention to the fact 
that the burden of State and local government in Utah is borne by the taxation of less than one-third the lands 
of the State, . . .and we hereby earnestly urge a policy that will afford an 
opportunity to settle Our lands and make use of our resources on terms of 
equality with the older states, to the benefit and upbuilding of the State and to 
the strength of the nation.” 

 1930 Congressional Hearings on “Granting Remaining Unreserved Public Lands 
to the States.” 

 1934 Taylor Grazing Act (precursor to the BLM) provided that it was merely a 
management act “pending final disposal of the lands.” 

 1945 Utah State Senate Memorial (Resolution) “the policy of the federal 
government to make large land and resource withdrawals by proclamation or 
executive order without public notice or hearings in advance of said withdrawals 
has caused considerable disturbance to the economic fabric of Utah and 
continuation of such withdrawals will be a threat to future employment, 
industrial and agricultural development.” 
1976 Federal Land Policy Management Act (FLPMA) “Congress declares that it is 
the policy of the United States that (a) the public lands be retained in Federal 
ownership." Sec. 102. [43 U.S.C. 1701] (a)   

 


